LINDA TEMPLE

Recurrence of disability

n workers’ compensation, there are two different types of
recurrences. One is a recurrence of a medical condition.
The other type, a recurrence of disability, is the subject
of this month’s article.

Injured workers are sometimes confused about the dif-
ference between these two kinds of recurrences. That is be-
cause, in common usage, “disability” is synonymous with
handicap, impairment or a physical condition. However, the
word has an entirely different meaning in workers’ com-
pensation. In accordance with 20 CFR 10.5(f), OWCP de-
fines disability as an inability to earn wages that are
comparable to the employee’s pre-injury wages. When think-
ing of disability, think of dollars, not a medical condition.

To illustrate: A person with physical impairments who is
working full time on limited duty is not disabled. By defin-
ition, he or she could not be disabled because there is no
loss of wages.

With that said, the three ways that a recurrence of dis-
ability can occur are:

1. Disability due to a spontaneous return of the symptoms
of the employee’s accepted medical condition with no in-
tervening cause (not caused by a new injury and without
exposure to the work factors that caused the original con-
dition).

2. Disability due to a consequential injury, which is a new
injury caused as a consequence of the original work-re-
lated injury. For example, an employee may rely too
much upon (and cause injury to) his or her left knee fol-
lowing an injury and weakness in the right knee.

3. Disability as a result of management’s withdrawal of
limited duty (assuming the withdrawal was not due to mis-
conduct or non-performance of job duties).

Situations 1 and 2 above are very rare. Therefore, an em-
ployee who thinks he or she might fall within the category
of “spontaneous return of symptoms” or “consequential in-
jury” should be sure to seek advice from an injured worker
specialist from the local union branch or the National Busi-
ness Agent. It is important to speak to such a specialist be-
fore making the mistake of filling out the OWCP form
incorrectly or perhaps even filling out the wrong form al-
together.
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The third situation, management’s withdrawal of lim-
ited duty, is more common. There are specific steps an em-
ployee should take if the Service does take away his or her
limited-duty work. He or she should fill out and submit to
the supervisor the following forms: 1) form CA-2a (Notice
of Recurrence) to notify OWCP of a renewed inability to
work, and 2) a CA—Z in order to claim wage loss compen-
sation from OWCP.

The one thing that is vital for the employee to do is to
make it absolutely clear on the CA-2a that the recurrence
is due to management’s withdrawal of limited duty. Al-
though the employee knows the inability to work does not
have a medical cause, he or she must realize that OWCP
is only aware of what is written on the CA-2a. Therefore,
when asked to describe how the recurrence happened,
the employee should clearly state that management took
away the limited duty, thus denying work. Without that in-
formation, OWCP might assume that the recurrence is
for medical reasons and deny the claim months later based
on a lack of medical evidence.

Along with the CA-2a, the injured worker should submit
a copy of the written notice from management withdrawing
the limited duty—evidence to show OWCP that the dis-
ability was truly caused by management and that it was not
the employee’s choice.

If management does not give written notice of the limited
duty withdrawal, the employee should fill out a 3971 re-
questing LWOP, clearly stating the reason for the leave as
management’s withdrawal of limited duty. The 3971 signed
by management is important written proof in situations
where the supervisor simply sends the employee home with
a verbal instruction that work no longer exists (and pre-
tending later that it was the employee’s idea to go home).

The employee has the burden of proof in a claim for re-
currence just as he or she does in all other OWCP claims.
The employee should make it clear and unmistakable on
the CA-2a that management caused the recurrence of dis-

ability and also include evidence that proves it. =
'Separate from the notifications to OWCP regarding the recurrence of disability, the injured
worker should also consult with his or her steward in order to file a grievance for an improper

withdrawal of limited duty. If necessary, branch officers can seek assistance from the NBA
office in filing such grievances.
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The Postal Service’s plan
to withdraw limited duty

ignificant changes may be ahead for employees who

have partially recovered from compensable in-

juries. These changes come in the form of a new

Postal Service program called the National Re-

assessment Process (NRP). The intent of this ar-
ticle is to provide members with an understanding of NRP
so that union representatives will be better equipped to pro-
tect the rights of injured workers.

Briefly, NRP is the Postal Service’s plan to withdraw
limited duty from a portion of injured workers and send
these employees home based on the Service’s assertion that
there’s no work available. The injured worker then fills
out a CA2a and a CA7 seeking wage loss compensation from
OWCP. The Service’s ultimate goal in NRP is separating in-
jured workers from postal employment, thus reducing its
workers’ compensation costs.

After lengthy preparation, the Service will begin taking
NRP nationwide in early 2007. However, the Service an-
nounced that it will not happen immediately everywhere in
the nation. Rather, there will be a maximum of 27 districts
undergoing NRP simultaneously—three districts in each of
the nine areas.

Injured workers and union representatives must re-
member one thing: The Service may neither reduce nor
eliminate its contractual and legal obligations by coming up
with a new program and giving it a fancy name. Whether
NRP exists or not, the Service’s obligation to provide lim-
ited duty remains unchanged.

The Service has both contractual and legal obligations
toward providing limited duty to injured workers. Starting
with contractual obligations, ELM 546.142 states:

When an employee has partially overcome the injury or dis-

ability, the Postal Service has the following obligation:

a. Gurrent Employees. When an employee has par-
tially overcome a compensable disability, the Postal Ser-
vice must make every effort toward assigning the
employee to limited duty consistent with the employee’s
medically defined work limitation tolerance. (Empha-
Sis added.)

The phrase “must make every effort” provides strong pro-
tection. The law requires the Postal Service to do more than
make some effort. It must do more than make a lot of ef-
fort. It must make every effort. This language mirrors the
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wording of the federal regulation 5 CFR 353.301(d)—the

source of the Service’s legal obligations:
Partially recovered. Agencies must make every effort to
restore in the local commuting area, according to the cir-
cumstance in each case, an individual who has partially
recovered from a compensable injury and who is able to
return to limited duty. At @ minimum, this would mean
treating these employees substantially the same as other
handicapped individuals under the Rehabilitation Act of
1973. (Emphasis added.)

In addition to the “make every effort” obligation, 5 CFR
353.301(d) gives the employer an example of the bare min-
imum way that injured workers must be treated—the same
treatment that handicapped individuals receive under the
Rehab Act. The Service’s handbook, the EL-307 Reasonable
Accommodation, outlines the process that the USPS must
follow to meet its legal obligations under the Rehab Act. The
EL-307’s “reasonable accommodation” requirements in-
clude considering different ways to perform jobs and also
reassignment of the injured worker.

Despite the Service’s contractual and legal obligations to
make every effort to provide limited duty, it is currently
working hard to do the exact opposite. The Service is
putting its efforts toward withdrawing limited duty work—
some of which has been performed by injured workers for
many years.

Injured workers whose limited duty is withdrawn have
the right to appeal under the grievance procedure. This brief
article is just an overview and branch representatives
should not rely solely upon it to file grievances. Instead,
branch reps should work hand-in-hand with their NBA of-
fice to ensure all necessary arguments are made. Injured
workers may also file an MSPB appeal over the issue of
restoration to duty regardless of whether or not 1) they are
veterans, and 2) a simultaneous grievance was filed. For the
MSPB appeal, an injured worker may want to seek the as-
sistance of an attorney with experience in that field.

Union representatives should not be distracted by NRP
and should stay focused on meeting the burden of proof that
limited duty work exists and that the Service did not make
every effort to provide it. The issue is and remains man-
agement’s obligation to make every effort to provide lim-
ited duty. =
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The new three-day wait

n December 20, 2006, President Bush signed into
law H.R. 6407, the Postal Accountability and En-
hancement Act. Signing this bill into law had an
immediate effect on employees who suffer on-the-
job injuries.

An employee who has a traumatic injury remains on pay
status for the remainder of the day or shift on which the in-
jury occurs. Prior to the change in the law, if the employee
first became disabled within 45 days after the date of injury,
he or she would be eligible for continuation of pay (COP),
paid by the Postal Service. According to the law as it existed,
an employee who was disabled after the COP-eligibility pe-
riod expired would not be eligible for wage loss compen-
sation from OWCP for the first three days of that disability.
The employee’s only choice was to use LWOP, not annual
or sick leave, during those three days.

In December 2006, the law was changed to say:

A Postal Service employee is not entitled to compen-

sation or continuation of pay for the first three days of

temporary disability...[and] may use annual leave, sick
leave or leave without pay during that three-day period...”

(emphasis added)

The change meant that the three-day wait was no
longer solely applied prior to compensation, but now to
COP as well. However, it also provided the employee
with greater options for leave.

Based on communications between the Postal Service
and OWCP, here’s how the three-day wait will be handled:
Following an injury, if an employee is eligible for and
elects COP, he or she must be given an opportunity to
choose between AL, SL and LWOP for the three-day
waiting period.

Days that count toward the three-day wait. Any day with
a period of disability from work will count, regardless of
whether the disability is for the full or just part of a work
shift. The three days need not be consecutive and can in-
clude non-scheduled days and holidays that fall within a
period of work disability.

Medical treatment or examination. An exception to the
three-day wait requirement is made for time off work
receiving medical care—COP is paid automatically in
this circumstance. Note that such a day does not count
toward the three-day wait unless the employee takes ad-

NATIONAL ASSOCIATION OF LETTER CARRIERS

ditional time off in that same work shift due to disability.
To illustrate: A day will not count toward the three-day wait
if the employee is paid three hours COP for medical
treatment and works the remaining 5 hours. A day will
count toward the three-day wait if the employee is paid
three hours COP for medical treatment and takes 5 hours
sick leave due to disability.

Converting leave to COP. An employee’s sick and annual
leave will be re-credited (or the employee will be paid for
LWOP) in the event that disability from work ends up ex-
ceeding 14 days. The Injury Compensation office will
notify the employee’s supervisor to process a pay ad-
justment converting the leave to COP. Do not confuse this
with Leave Buy Back, which is the right to buy back
leave with workers’ compensation payments after the
COP period expires.

Wage loss compensation. The change in the law does
not require an employee to undergo a three-day wait for
COP and a similar separate wait before OWCP compen-
sation begins. Therefore, an employee who serves the
three-day wait during the COP-eligibility period will be im-
mediately eligible for wage loss compensation after the
COP period expires. Likewise, an employee who uses his
own sick leave for two days during the COP period will
only have to serve one additional waiting day after the
COP period expires before becoming eligible for wage
loss compensation. As mentioned above, the new law
gives employees greater options for leave. OWCP re-
cently informed NALC that, to be eligible for compensa-
tion, an employee is no longer limited to using LWOP. An
employee may use annual or sick leave, as well. =

Limited Duty: NALC has
published a guide to help
injured workers and their
representatives challenge
the Postal Service’s with-
drawal of or failure to pro-
vide Limited Duty. The
Guide to NRPis available
online at nalc.org.
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NRP and third-party surpluses

y March 2007 article discussed how the National

Reassessment Process (NRP) negatively im-

pacts employees through the withdrawal of, or

failure to provide, limited duty assignments.

However, there is an additional way that em-
ployees can be harmed by NRP. Specifically, an injured
worker with a third-party surplus will not be paid any
OWCP compensation despite being off the clock as a result
of NRP. This includes wage loss compensation, injury-related
medical expenses, schedule awards and travel reimburse-
ment.

How does an employee end up with a third-party surplus?
It can happen when an on-the-job injury is caused by a
third party.' Examples include an attack by a customer’s un-
leashed dog, a fall from a broken porch step or an accident
caused by a negligent driver.

The Federal Employees’ Compensation Act (FECA) pro-
vides that the United States has the right to try to recover its
injury-related expenses from the third party. The Postal Ser-
vice examines newly received CA-1 forms for potential third-
party liability. When possible liability is identified, the Service
will send a letter to the injured worker that encourages him
or her to seek recovery from the responsible party. The let-
ter informs the employee that, if a monetary settlement is
reached, the U.S. Government must be reimbursed for pay-
ments made on the employee’s behalf.” The employee will
also be informed that he or she will be guaranteed a minimum
of 20 percent of the net recovery as well as any surplus that
may remain after disbursements are made.

OWCP regulations give the injured worker the following
choices: 1) hire an attorney to sue the third party, 2) try to
settle with the third party directly, or 3) assign the Postal
Service to pursue the case for him or her. Cautionary note
to injured workers: OWCP may determine that a claimant
has forfeited the right to compensation for refusal to either
assign the claim or pursue it on his or her own.

If arecovery is obtained, funds are distributed according
to a specific formula. First, the gross amount of recovery
is reduced by things such as the cost of property damage
(e.g., destroyed clothing, damaged automobile), reasonable
attorney’s fee and court costs. The remainder constitutes
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the net recovery, of which 20 percent is paid to the injured
worker. This 20 percent is not considered the third-party
surplus; it is the employee’s to keep. Rather, a surplus oc-
curs if there are any leftover funds from the other 80 per-
cent after OWCP is reimbursed for the total amount paid
by OWCP as result of the injury.

When a surplus occurs, OWCP will flag the injured worker’s
claim in the computer system to prevent future payment of
benefits. From that point on, compensation payments are
calculated and are charged against the surplus—although
no money is sent to the employee. Injured workers will also
be given credit for medical expenses related to the work in-
jury. While the worker will not be reimbursed for the ex-
penses, he or she should submit reimbursement requests
in order to reduce the surplus.

The only type of medical expenses that the employee
would not have to cover while a surplus exists would be if
OWCP decides, in the course of normal claim manage-
ment, to require a second opinion exam, a referee exam or
amedical file review. These expenses would be directly paid
by OWCP.

The employee will remain in this situation without com-
pensation until the third-party surplus is ultimately re-
duced to zero. A surplus is reduced when wage loss
compensation payments that the employee otherwise would
have received (if not for the surplus) are credited against
the amount of the surplus. Additional medical expenses in-
curred by the employee are credited against the surplus in
the same way. The third-party surplus is thereby reduced
to nothing. Until the surplus is completely absorbed, the in-
jured worker is not eligible for any OWCP compensation.
If an administrative error at OWCP results in an acciden-
tal payment of compensation benefits to an injured worker
while the third-party surplus still exists, it will be considered
an overpayment to the employee, which OWCP may require
the employee to repay.

The denial of limited duty is just one part of the harm re-
sulting from NRP. Employees with third-party surpluses will
suffer another hardship, as well. b=l

' Third party claims are also pursued in cases where a death occurs.
® This includes wage loss compensation and medical benefits, but not Continu-
ation of Pay (COP).
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he Employee and Labor Relations Manual (ELM)

provides employees with certain rights regard-

ing limited duty. Specifically, ELM Section 546.142

requires management to “minimize any adverse or

disruptive impact” when making a limited duty
job offer. It is therefore a violation of the contract to offer
work that is outside of an employee’s craft, work schedule
or facility when work within each is available.

An injured worker who receives a Limited Duty Job
Offer (LDJO) that he or she believes is a contractual vio-
lation may be tempted to refuse it on that basis. This would
be a mistake. Anyone who unreasonably refuses a suit-
able job offer, as determined by OWCP, will suffer a
penalty—the loss of future compensation benefits includ-
ing the right to a schedule award (although the employee
would retain entitlement to medical expenses for the treat-
ment of the accepted condition).

OWCP naturally does not concern itself with the Postal
Service’s or any other federal agency’s individual contrac-
tual obligations to limited duty. Rather, OWCP has its own
standards for determining whether an LDJO is suitable or
not, the primary basis of which is medical suitability. The
JCAM page 13-11 provides instruction on how to deal with
an LDJO that may be a contractual violation:

An employee could be offered a limited duty assignment
that meets OWCP’s requirements, but fails to meet the re-
quirements of ELM 546.142. Carriers refusing such dis-
puted assignments could risk termination of compensation
benefits...[M-01120] allows a partially recovered em-
ployee to accept a limited duty job offer “under protest”
and still pursue a grievance concerning the assign-
ment....By accepting a limited duty assignment, an em-
ployee does not waive the opportunity to contest the
propriety of that assignment through the grievance pro-
cedure....

Note also that there isn’t anything that limits LDJOs to
just current employees. Retirees, to their surprise, may
receive a job offer from the Postal Service and may also
be tempted to ignore it. This would also be a mistake be-
cause it could result in the same penalty—termination of
OWCP benefits. According to OWCP, there are certain
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Consequences of
refusing a job offer

“unacceptable” reasons for refusing a job offer. These in-
clude, but are not limited to: retirement, a personal dislike
for the offered position, lack of job security and a claimant’s
preference for different work hours.

The Postal Service is required to put job offers in writing and
must include the following information: 1) a
description of the duties to be performed, 2) the specific
physical requirements of the position and any special
demands of the workload or unusual working conditions,
3) the organizational and geographical location of the job,
4) the date on which the job will first be available, and
5) the date by which a response to the job offer is required.

If the claimant fails to accept a suitable job offer, OWCP
will not terminate compensation benefits immediately. Be-
fore that can happen, a claimant must first be given the right
to provide his or her reason (s) for not accepting the job offer.
OWCP will send a letter to the employee notifying him or
her that the offered work is suitable and providing 30 days
for the employee to submit evidence or reasons for refus-
ing the job offer. The 30-day letter will also advise the
claimant about the penalty for unreasonable refusal—ter-
mination of compensation. Even if the Postal Service has
already notified the employee about that penalty, OWCP
must still send the 30-day letter—it is a responsibility that
may not be delegated to employing agencies.

Once a claimant submits evidence or reasons for refusing
the offered work, OWCP will determine the validity of that
refusal. If OWCP deems the refusal unjustified, the claimant
will be informed of that fact in another letter allowing 15 ad-
ditional days to accept the job. No further evidence or rea-
sons will be considered by OWCP at this point.

It is important to note that it would be ill-advised for a
claimant to ignore the 30-day letter. If an employee does not
respond to the 30-day letter with evidence or reasons,
OWCP will prepare a formal decision terminating com-
pensation. The claimant will not be sent the second notifi-
cation (the 15-day warning letter). Injured workers should
use care to respond to job offers from the Postal Service in
a manner that does not jeopardize their right to compen-
sation benefits. b=d
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Second-opinion examinations

eferrals for a second-opinion examination occur

whenever there is an issue that needs to be de-

cided but the case record contains insufficient

medical evidence to provide the answer. It may

occur at any point in the life of a claim. For in-
stance, in the early stages, there may be a question con-
cerning the causal relationship of the employee’s condition.
That s, is the condition related to employment? This must
be answered before a claim can be approved.

If OWCP is unable to decide an issue based on reports
supplied by the attending physician—in this example, the
issue of causal relationship—it may refer the injured worker
to another physician for a second opinion.

However, even after a claim is approved, a second-opin-
ion examination may be required by OWCP. There could
be an issue regarding the course of medical treatment.
For example, should surgery be approved for the condition
in question? Likewise, OWCP might question the necessity
of physical therapy.

Another issue for a second opinion examination can be
the extent of an injured worker’s disability. OWCP could be
concerned about the attending physician’s opinion about the
duration of an employee’s absence from work. It may appear
to OWCP that the length of time off work is inconsistent with
the nature of the employee’s injury or the physician’s phys-
ical findings upon examination.

Similarly, a second-opinion examination may be required
to determine an employee’s work tolerance limitations—his
or her physical restrictions upon returning to work. It
could also be required to determine the extent of an injured
worker’s permanent impairment for a schedule award.

It is not uncommon for two physicians to have opinions
that differ. When that happens, assuming the opinions are
of equal weight, it creates a conflict of medical opinion.
Such a conflict requires a third- or referee-opinion to settle
the issue.

What does it mean to say that two opinions have equal
weight? A medical opinion should be well-reasoned and
based on an accurate factual history. It should not be spec-
ulative—using words like “might,” “may be,” or “could
be.” Also, a comprehensive examination naturally carries
more weight than a cursory one. There should be physical
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findings upon examination that support the opinion. Con-
sideration is also given for an opinion that comes from a spe-
cialist in the appropriate field.

A referee or third opinion might not be required if the
opinions of the second physician and the attending physi-
cian were not of equal weight. For example, greater weight
would be given to a second-opinion physician who is a
board-certified specialist in the appropriate field when the
attending physician is a general practitioner. In the case
where both physicians are board-certified, greater weight
will be given to the opinion that is unequivocal and defini-
tive and/or based on an accurate factual history:.

An injured worker should certainly cooperate with all OWCP
referrals to second-opinion or referee examinations. An
employee who refuses to submit to or otherwise obstructs
such an exam is subject to a suspension of his or her right
to compensation until the refusal or obstruction stops.

The employee does have certain rights or protections as-
sociated with these examinations. An injured worker has
the right to have a qualified physician present during a
second-opinion exam (at his or her own expense). However,
an employee is not entitled to have anyone present at the
referee examination unless OWCP decides that excep-
tional circumstances exist. In addition, the employee will be
reimbursed by OWCP for all necessary and reasonable ex-
penses related to second-opinion and referee exams—in-
cluding transportation costs and actual wages lost for the
time required to submit to the exam.

In an attempt to ensure the medical reports that result
from such exams are as fair and accurate as possible, cer-
tain rules have been put into place. A report from a physi-
cian who performed a fitness-for-duty exam on the employee
for the Postal Service may not be considered as an actual
second-opinion report. Such a report is therefore insufficient
to create a conflict in medical evidence or to be used to ter-
minate or reduce benefits. That does not mean that a physi-
cian who regularly conducts FFD exams for the Service is
barred from being a second-opinion physician. However,
that protection is in place for the referee opinion—no physi-
cian who regularly performs FFD exams for the Postal
Service may be considered a referee physician. =
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ou might not think that there would be a set of reg-

ulations just for falls at work, yet it’s true. There

are. Before we look at those specific regulations,

let’s take another look at the five basic require-

ments for an injury or illness to be compensable
under the Federal Employees’ Compensation Act (FECA).
They are: 1) the claim was filed in a timely manner, 2) the
injured or ill party was a federal employee, 3) an accident
(or exposure to a work environment, in the case of occu-
pational illness) did occur that resulted in a diagnosed
medical condition, 4) that it occurred in the performance
of official duties, and 5) there is medical evidence to show
that a particular claimed medical condition is causally re-
lated to number 3 above (the accident or exposure).

An injury or illness will not be deemed compensable if
an employee is able to prove just three or four of the five
above-listed requirements. The employee must prove all five.
Therefore, claim approval is not automatic just because a
letter carrier files a timely claim for a head injury that was
sustained from a fall that occurred while casing mail. The
missing element that must be proven is whether the fall oc-
curred in the performance of duty. An employee cannot as-
sume that a fall—even if it occurs while performing normal
work duties—has the required connection to employment.

Direct causation—In falls of this type, there is a clear
and definite connection to employment. A carrier trips on
the edge of a mat at her case and breaks a wrist. A carrier
slips on ice on his route and injures his back. Or there is a
fall down some front-porch steps while making a delivery,
which results in a twisted ankle. In these cases, there is
clearly a direct work-connected cause resulting in the
claimed condition. The clear work connection makes these
types of falls compensable.

Idiopathic falls—This type of fall is caused by a personal
or non-occupational condition. As examples, falls resulting
from an epileptic seizure or a heart condition would ordi-
narily be considered idiopathic falls. Injuries from falls
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Falls at work

caused by these types of non-occupational conditions would
not be compensable because of the lack of a connection to
employment—even if they occur while at work. However,
there is an exception. If the employee is injured during the
fall as a result of some object or furnishing in the workplace,
the injuries sustained in that fall would be compensable.
Note, though, that there would not be coverage for the un-
derlying non-work-related condition that triggered the fall.

For example, a carrier falls as a result of an epileptic
seizure and strikes his head on his case while falling. If he
had fallen directly to the floor, no injuries to his head would
have been compensable. However, falling against the car-
rier case creates a connection with employment. Therefore,
treatment for a laceration to the head or a concussion
would be compensable. Note, however, that treatment for
the underlying condition—the epilepsy—would not be
compensable.

Falls from unknown causes—Causes of some falls are
simply unexplained. That is, there is no medical evidence
that shows that a particular fall was caused by an idio-
pathic or non-work-related condition. This can be true even
if an employee has a history of falling for non-occupational
reasons. The fact that the cause of a particular fall cannot
be determined and remains unexplained doesn’t establish
the fact that it must have been due to an idiopathic condi-
tion. In other words, it can’t be assumed that the history of
falls has anything to do with the current fall. And because
there is no proof that the current fall was the result of a non-
work condition, it must be characterized as an unexplained
fall. An unexplained fall is compensable assuming, of course,
it otherwise occurs while in the performance of duty.

Employees should remember that they have the burden
of proof regarding all elements of their claim. Regardless
of whether an injury results from tripping (direct causation)
or some other cause, the employee must provide the nec-
essary evidence—factual or medical—to establish that the
claim is compensable. =
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hen an employee hands his or her Notice of
Traumatic Injury Form CA-1 to the supervi-
sor, the form ends up being sent to OWCP in
almost all cases. However, some forms will be
simply placed in an employee’s medical folder
instead—without notification to OWCP that the injury ever
occurred. Although the number of situations in which this hap-
pens s very limited, it is important to understand the process.

Federal regulations require management to complete the
CA-1 and send the form to OWCP within 10 working days
after receiving it from the employee if the injury will likely
result in':

1. A medical charge against OWCP;

2. Disability for work or assignment to limited duty
beyond the day or shift of injury;

3.The need for more than two appointments for med-
ical examination and/or treatment on separate days,
leading to time loss from work;

4. Future disability;

5. Permanent impairment; or

6. Continuation of pay.

If none of the above conditions are applicable, the em-
ployer does not send the Form CA-1to OWCP  Instead, in ac-
cordance with ELM 544.211, management places the form into
the employee’s medical folder as a permanent record without
reporting the injury to OWCP. And, in fact, the Form CA-1
makes reference to this on Line 39 under “filing instructions.”

The EL-505 Injury Compensation handbook distinguishes
between such “reportable” and “non-reportable” first-aid in-
juries. You might wonder how an employee could receive
medical treatment without it being reportable to OWCP. It
can occur when an employee voluntarily allows a USPS con-
tract physician to treat his or her first-aid injury. In some of
these cases, the Postal Service directly pays the medical
bills. Therefore, the first condition listed above—a medical
charge against OWCP—would not have been met.

A case automatically becomes reportable to OWCP when
an employee, exercising his or her guaranteed right to a free
choice of physician, decides to receive treatment from a pri-
vate physician. That’s because the Postal Service will not di-
rectly pay such medical bills causing condition 1 to be
applicable—“a medical charge against OWCP”
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Reportable vs.

non-reportable cases

However, just because an employee voluntarily agrees to
accept treatment from a USPS contract physician, it does
not automatically follow that management may send the
Form CA-1 to the employee’s medical file instead of sending
itto OWCP Even if an employee voluntarily agrees to accept
such treatment, if any of the other conditions listed above exist,
the law requires management to submit the CA-1 to OWCP,

For example, an employee who voluntarily agrees to ac-
cept first-aid treatment from the USPS contract physician on
the day of injury might also be on limited duty the next day
because the injury prevented him or her from performing
regular letter carrier duties. Such limited duty would meet
condition 2 above—"“assignment to limited duty beyond the
day or shift of injury.” Another example would be an employee
who voluntarily agrees to accept treatment from the USPS
contract physician but whose injury requires more than two
visits. This would require management to send the CA-1 to
OWCP because condition 3 has been met. In sum, if any one
of the above conditions is applicable, the law requires the em-
ployer to send the CA-1to OWCP.

Now, it may occur that an injury—originally deemed to be a
non-reportable first-aid injury—ends up being reportable
after all because the circumstances changed. For example, a
carrier might have originally been deemed capable of work-
ing regular duty following an injury. Later, it became clear that
the carrier was unable to perform regular carrier work and
he was assigned to limited duty. Once this (or any of the six
conditions above) occurs, the injury is no longer considered
afirst-aid injury. When an injury is no longer considered first-
aid and becomes reportable, the Injury Compensation Con-
trol Office ICCO) must then send the employee’s CA forms
to OWCP along with all PS Forms 2491, Medical Report—First
Aid Injuries (which were completed by the USPS contract
physician during initial medical examinations and treatment).

Looking at the above-listed conditions, it should be obvi-
ous that there are very few situations in which a CA-1 would
not be sent to OWCP and would instead end up in the em-
ployee’s medical folder. Although it is not common for an in-
jury to be non-reportable to OWCE, it is important for injured
workers and their representatives to understand the cir-
cumstances in which it could occur. =

1.20 CFR 10.110(b)
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he Compensation article from the January 2007

Postal Record pointed out that there are two dif-

ferent types of recurrences. One is the recur-

rence of disability, which was the topic of January’s

article. For this article, the focus is on the recur-
rence of a medical condition.

This type of recurrence is completely unrelated to dis-
ability (the inability to earn wages comparable to the pre-
injury wages). Instead, it applies to cases where there is no
work stoppage, but there is a renewed need for medical care
after the attending physician releases the claimant from fu-
ture medical treatment—in accordance with 20 CFR 10.5(y).

It is very important for an injured worker to understand
that a claim for recurrence of a medical condition only ap-
plies to situations in which the claim for medical care has
been closed by OWCP due to 1) a lack of activity (e.g.,
medical visits with the attending physician) or 2) written no-
tice from the attending physician
that he or she has completely re-
leased the claimant from future
care. Regarding the latter, writ-
ten notice like this from the at-
tending physician is not very
common. While attending physi-
cians do record things like the di-
agnosis, prognosis, and so on for
the medical file, they typically
don’t end up writing a formal release from future treat-
ment for a claimant.

In the best-case scenario, a claimant will not have to file
a claim for recurrence of a medical condition because the
original OWCP claim has remained open for payment of nec-
essary medical expenses. A claim for a recurrence of a
medical condition is not required where there is an ongo-
ing need for medical treatment.

This is true even if an injured worker initially anticipates
there will be no future medical care required when he or she
leaves the attending physician’s office. If the injured worker
later realizes that additional medical care is needed and the
claim is still open, the treatment will be covered.

Generally, a claim will remain open for medical care as
long as an ongoing need for treatment has been estab-
lished through regular visits to the attending physician.
However, once the claim for medical care is closed for ei-
ther of the two reasons mentioned above, an injured worker
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may have to fill out a form CA-2a should there be a re-
newed need for medical treatment.

As with all workers’ compensation claims, the injured
worker has the burden of proof. In particular, the claimant
must provide enough medical evidence to establish that
there is a relationship between the medical condition in the
claimed recurrence and the original injury.

The level of proof required for the claimant to meet that
burden depends upon the amount of time that has passed
since the claim was closed. If it is still within 90 days of the
release from medical care (measured from the date of the
last examination or the date of release as stated by the
physician), OWCP can simply accept the attending physi-
cian’s statement supporting the connection between the con-
dition and the original injury.'

The claimant’s level of proof is much greater once 90 days
have passed since the release from medical care. No longer
is a simple statement from the attending physician suffi-

“Generally, a claim will remain open
for medical care as long as an
ongoing need for treatment has been
established.”

cient. To meet his or her burden of proof after 90 days have
passed, the injured worker must submit an attending physi-
cian’s report that contains objective findings and supports a
causal relationship between the current condition and the ac-
cepted injury. The medical evidence needed to establish the
causal relationship, once 90 days have passed, must be as con-
clusive as the evidence that was required for the original claim.

A claim that is still open for medical care is certainly the
best situation for an injured worker to be in if additional med-
ical care is needed. However, an employee whose claim has
been closed should take the necessary steps to reopen it if
further treatment is needed by supplying sufficient medical
evidence to meet his or her burden of proof. =
1. The only exceptions to the doctor’s statement being sufficient to establish the
relationship between the condition and the original injury are: 1) if clear evi-
dence exists that there was an intervening injury, 2) if there is an intervening
OWCP decision based on another physician’s report that negates the relation-
ship, or 3) the case was originally accepted only for temporary aggravation of a
pre-existing condition.
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he question of whether or not to approve a claim is just
the first of many decisions that OWCP will have to
make after a claim is filed. When the decision is
negative, it is referred to as a disallowance.
Before a disallowance can be issued, OWCP must advise
a claimant of his or her burden of proof to show entitlement
to the benefit. And the formal decision containing the dis-
allowance must clearly define the specific benefits that are
being denied and the reason for that denial. It must also pro-
vide appeal rights.
There are six general types of disallowances. They are:
1. Initial disallowances
2. Termination of continuing compensation pay-
ments
3. Disallowance of particular benefits
4. Suspensions
5. Forfeiture
6. Rescissions

An initial disallowance is a denial of the claim itself. This
can occur because OWCP has determined that the claimant
has failed to meet the burden of proof that he or she is a civil
employee who filed a timely claim which establishes that an
illness or injury occurred in the performance of duty—and
that a condition is causally related to that claimed injury or
illness.

Once OWCP has accepted a claim and initiated payments,
however, the burden of proof shifts to OWCP if it intends to
terminate compensation. This type of disallowance can
occur for a variety of reasons. For instance, OWCP may, after
weighing medical evidence, determine that the cause of
the claimant’s continued inability to work is no longer related
to the original claimed injury. Other reasons for disallowing
continuing compensation can be an individual’s failure to ac-
cept suitable employment or being convicted of workers’
compensation fraud.

OWCP can also issue disallowances for specific benefits that
an individual may request. This can include requests for a
schedule award, wage loss compensation for a particular pe-
riod of time, recurrences of disability, specific medical treat-
ments, change of physician, modification to a house or
vehicle, or attendants’ allowance.

A suspension is another form of disallowance. It can occur
when a claimant fails to cooperate with OWCP’s instructions.
Benefits are usually restored to the claimant once he or she
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begins following the directions that OWCP issued.

One cause for a suspension can be an individual’s failure
to appear for a medical appointment that OWCP has sched-
uled. Federal regulations state that an “employee must sub-
mit to examination by a qualified physician as often and at
such times and places as OWCP considers reasonably nec-
essary.” The FECA states, “if an employee refuses to sub-
mit to or obstructs an examination, his right to compensation
under this subchapter is suspended until the refusal or ob-
structions stops.” Before OWCP can initiate such a sus-
pension, it must ensure that it has placed the individual on
notice regarding his or her responsibilities with respect to
the scheduled medical examination.

Another cause for suspension can be the failure to sub-
mit reports of earnings. Federal regulations require an em-
ployee who is receiving wage loss compensation to
periodically submit a report of earnings from employment
or self-employment (either full- or part-time).” OWCP peri-
odically sends the form used for this purpose, the CA-1032,
to individuals who are on the periodic rolls.

Suspension of benefits can also happen because of a fail-
ure to cooperate with Vocational Rehabilitation efforts—by
ignoring letters or phone calls from OWCP or failing to
keep appointments with the rehabilitation counselor. If the
claimant later starts to comply with the direction to un-
dergo vocational rehabilitation, compensation can begin
again, but not retroactively.

The fifth type of disallowance is forfeiture.’ This occurs in
cases where a claimant knowingly fails to report earnings
on the CA-1032 form. An individual who omits or understates
his or her earnings will forfeit entitlement to compensation
for the entire period covered by the CA-1032 report. Do not
confuse this with the suspension mentioned above for fail-
ing to submit the CA-1032 report. Forfeitures apply to cases
in which the report has been submitted, but contains false
information.

Rescissions are the last type of disallowance. The FECA pro-
vides that OWCP may end, decrease or increase benefits that
already have been awarded. However, to do so, OWCP has
the burden of proof to show that the original payment was
in error. b=d
1.20 CFR 10.320
2.5U.8.C.8123(d)

3.20 CFR 10.525(a)
4.5U.5.C. 8106(b)
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tis often not enough for a physician merely to give his or

her opinion that an individual’s physical condition is

related to a given traumatic injury. Just because an em-

ployee has a knee condition, and also happens to have

fallen down some steps, does not mean that the two are
necessarily connected. It’s possible that they are, but it’s also
possible that they aren’t. For claim approval, it is vital to un-
derstand that a physician’s mere statement that there is a
causal relationship between the two doesn’t mean that
OWCP will accept it as fact.

That’s where “medical rationale” comes in. Medical ra-
tionale is a physician’s written reasoning that supports his
or her medical opinion. Unless a physician provides those
reasons for an opinion, the medical report will have very lim-
ited value for OWCP. Unfortunately, many injured workers
or their physicians do not understand the importance of in-
cluding medical rationale in medical reports and, there-
fore, it is often omitted by the physician. If that happens, the
claim will very likely be denied.

Medical rationale would not normally be required for
obvious traumatic injury cases—where it has been clearly
established that the injury occurred as claimed. In such
cases, the physician’s reasoning connecting the medical
condition to the injury is not necessary. For example, an
emergency room physician observes a letter carrier’s bro-
ken right leg immediately after he was hit by a truck on his
route. In such an example, it is clear that the truck accident
caused the leg fracture. Therefore, it is not necessary for the
physician to provide his or her medical reasoning to explain
how the broken leg was causally related to the truck acci-
dent. It’s just plain obvious.

However, don’t start believing that this means that med-
ical rationale is never necessary in traumatic injury cases.
In cases where the relationship between the medical con-
dition and the reported injury is not obvious, medical ra-
tionale would be required:

Questions about the medical condition—A letter carrier
who is attempting to claim a back injury after tripping and
falling forward on his arms may be required to provide
medical rationale to explain the connection between the
condition and the fall. In situations like these, OWCP might
require an explanation because it considers the causal re-
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lationship between the back condition and this type of fall
injury to be anything but plain and obvious.

Passage of time—Another reason why a traumatic injury
might call for a medical rationale is the passage of time be-
tween the injury and the development of a condition. In the
prior example of the truck accident, the break to his right
leg was immediate. However, if a few months later that same
individual develops blood clots in his right leg, the amount
of time that has passed may cause OWCP to suspect that
the clots had a non-occupational cause. To exclude non-work
conditions as the cause, OWCP may require the attending
physician to explain how the blood clots were causally re-
lated to the original injury:.

Periods of disability—A claim for disability can also require
medical rationale. Just because OWCP accepts that an injury
took place and, further, accepts that the individual developed
a medical condition from that injury, it does not automatically
mean that OWCP accepts that the individual is disabled from
work. These are separate things altogether. If the attending
physician maintains that an individual is disabled from work
for an extended period of time (longer than the normal an-
ticipated time frame for the particular type of injury), OWCP
will require the physician to supply a rationalized medical
report supporting his or her opinion.

Clearly, it is not enough for a physician to merely declare
something to be true. He or she must provide the medical
reasoning for that opinion—lest the opinion be discounted.
Decisions from the Employees’ Compensation Appeals
Board (ECAB) have repeatedly stressed how important
this is:

A physician’s opinion supporting causal relationship be-

tween a claimant’s disability and a specific employment

incident or factors of employment is not dispositive on the
issue of causal relationship simply because it is rendered

by a physician. To be of probative value to an employee’s

claim, the physician must provide rationale for the opin-

ion reached. Where no such rationale is present, the med-

ical opinion is of diminished probative value.

It is important to realize that the most common reason for
a denial of OWCP benefits is the lack of rationalized med-
ical evidence. [
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